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In prior issues,
readers have probably figured out
that variable annuities are the
source of an increasing num

ber of
consum

er 
com

plaints, 
and

represent a large portion of the
cases that m

y office files on behalf
of investor clients.  Several years
later, variable annuity sales practice
issues are still a hot topic for the
financial m

edia, and are still a
front-and-center topic w

ith state
and national securities regulators.
 

E
ven 

annuity 
proponents

them
selves question the sales

practices used to fuel the yearly
increases in annuity sales:  “I cannot
im

agine a personal financial
situation w

here I’d recom
m

end a
[variable annuity] as a good idea,”
says John B

iggs, form
er chair of

T
IA

A
-C

R
E

F
 pension funds.

B
efore getting in to this issue’s

recurring topic, I w
ant to point out

again that annuities them
selves are

not the problem
.  T

he problem
 is

not w
ith fixed annuities, or

annuities that are part of an
em

ployer-sponsored plan.  T
he

topic is tax-deferred annuities sold
by stockbrokers, insurance agents
and banks.  T

he sales practice issues
here present legal and regulatory
issues abound.

V
ariable 

A
n

n
uities 

are
investm

ents that are part securities
and part insurance. T

he prim
ary

benefit of variable annuities is the
deferral of taxes. Variable annuities,
how

ever, carry very high expenses,
and earn brokers very large
com

m
issions. T

here often are
surrender charges if you w

ish to
cash in the investm

ent. V
ariable

annuities are not suitable for all
investors, how

ever, since other
investm

ents (such as m
utual funds)

often can provide m
ost of the

benefits w
ithout the high cost and

surrender 
charges. V

ariable
annuities are particularly

unsuitable in IR
A

 accounts w
here

the custom
er is entitled to tax

deferral w
ithout the high cost of

an annuity.
B

y the very nature of variable
annuities, lack of liquidity m

akes
these instrum

ents an unsuitable
investm

ent for custom
ers w

ho have
short-term

 investm
ent objectives

(such as the typical retiree, or those
near retirem

ent), or know
 that they

w
ill need access to cash in the

near future.
W

hile variable annuities m
ay

provide unique benefits to a lim
ited

num
ber of investors, they do not

provide any additional tax deferral
treatm

ent of earnings beyond the
treatm

ent provided by a tax-
qualified retirem

ent plan itself.
T

his is of particular concerns to
regulators and securities attorneys,
as it is com

m
on for investm

ent
professionals to recom

m
end that

investors 
purchase 

variable
annuities w

ith their tax-qualified
IR

A
 rollovers.

T
he subaccounts in a variable

annuity are “units” contrasted w
ith

“shares” in a public m
utual fund.

U
pon initial funding in the variable

annuity, the investor is allotted a
fixed num

ber of units.  T
here are

no reinvestm
ents that could add

units.  T
he num

ber of units
rem

ains perm
anent until either

new
 cash is added that increase

the num
ber of units or w

ithdraw
als

are m
ade that reduce the num

ber
of units.  T

his structure contrasts
w

ith m
utual funds that can be put

on reinvestm
ent of dividends and

capital gains increasing the num
ber

of shares. T
his option is not

available in variable annuities. T
he

advantage of this option is to
replenish shares w

hile at the sam
e

tim
e the m

utual fund shares are
sold if the fund is set up on
system

atic w
ithdraw

als for incom
e.

Variable Annuities &
 Equity -

Indexed Annuities
A

bout T
he Firm

O
ur sole focus is securities

arbitration. W
e do not seek out

personal injury cases, crim
inal

appointm
ents, dom

estic m
atters,

or corporate defense w
ork. A

ll
day, every day, our practice is
d

e
vo

te
d

 
to

 
re

p
re

se
n

tin
g

investors. Because of that focus,
w

e can provide superior advice
in this specialized area.

W
ithin the securities industry,

w
e are strongly com

m
itted

to raising the standard of
co

n
d

u
ct 

am
o

n
g

 
fin

an
cial

professionals. W
e w

ork closely
w

ith the Kansas and M
issouri

S
ecurities C

om
m

issioners'
O

ffice
 

in
 

lo
cal 

an
d

 
state

governm
ent, and local, state,

and national bar associations.
O

u
r 

o
ffice

, 
lo

cate
d

 
in

m
etropolitan 

K
ansas 

C
ity,

represents investors ranging
from

 young adults to elderly
retirees; and from

 blue-collar
w

orkers to corporate executives.
Every public citizen is entitled to
the protection of state and
federal securities law

s, and every
inve

sto
r 

d
e

se
rve

s 
to

 
b

e
protected from

 rogue brokers
and unethical sales practices
em

ployed by brokerage firm
s

across the nation.
O

ur office is com
m

itted to
giving clients thoughtful advice
ab

o
u

t 
th

e
ir 

in
ve

stm
e

n
t

situations. The office often joins
forces w

ith locally and nationally-
recognized securities experts in
order to provide the best
representation for each client.

Jeff K
ruske is currently a

m
em

ber of the K
ansas B

ar
Association, Kansas Trial Law

yers
Association, Johnson C

ounty Bar
A

ssociation, Kansas
C

ity M
etropolitan Bar

Association (Securities
C

om
m

ittee) and the
Public Investors
A

rbitration B
ar

A
ssociation.
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Did You Know
?

The Kansas Securities
Act w

as passed in 1911,
m

aking Kansas the first
of the U

nited States to
regulate the securities
industry.  Law

m
akers

stated that the law
 w

as
an attem

pt to prevent the
sale of securities w

hich
had nothing behind them
other than the “blue sky.”
  In the next few

 years,
other states passed sim

ilar
law

s.  Follow
ing the great

Stock M
arket C

rash of
19

2
9

, 
th

e
 

fe
d

e
ral

governm
ent began to

regulate investm
ent activity

w
ith the passage of the

Securities Acts of 1933 and
1934 and the creation of
the 

S
ecurities 

and
Exchange C

om
m

ission.

The Lookout
In this issue (page 3),
w

e  provide som
e tips

for w
hat you can look

out for on a few
 of

the m
ore com

m
on

investm
ent  abuses,

including:

!
Senior
Investm

ent Fraud
!

Insurance Agents
and Other
Unlicensed
Securities Sellers

!
M

utual Fund
Business Practices

!
Variable Annuity
M

isrepresentation

Sante Fe Law Building • 8000 Foster, Overland Park, KS  66204

(continues next page)

Jeffrey S. Kruske, P.A.

V
isit the firm

 on-line at w
w

w
.kruskelaw

.com
 to learn

m
ore about current securities industry new

s,
the law

 firm
, securities arbitration and

litigation FA
Q

s, dow
nload articles and reports,

schedule a free consultation, and m
ore.
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This new
sletter is intended for

inform
ational purposes only, as

a w
ay for investors to gain a

better understanding of their
rights. The inform

ation contained
w

ithin this new
sletter is not legal

advice and should therefore not
be relied upon as such.



M
SLU

     Insider
In the variable annuity, w

hen w
ithdraw

als are
m

ade the units are perm
anently reduced and there

is no replenishm
ent of these units.  T

herefore, the
units m

ust perform
 to overcom

e this structural
deficiency.  Further, com

ing out of a bear m
arket

the value of the m
utual fund holding w

ould go
up faster as there w

ould be m
ore shares.  T

he value
of the variable annuity sub-account units in a
rising m

arket w
ould be penalized by virtue of

having few
er units.

A
s recently as M

ay 27, 2003, N
A

SD
 issued on

of m
any “Investor A

lerts” concentrating on the
deceptive sales practices registered representatives
utilize w

hen recom
m

ending variable annuities.
O

f note in the M
ay 27 release is section 7, “Variable

A
nnuities w

ithin IR
A

s”.  H
ere the N

A
SD

reiterates the position that:  “[i]nvesting in a
variable annuity w

ithin a tax-deferred account,
such as an individual retirem

ent account m
ay not

be a good idea.  Since IR
A

s are already tax-
advantaged, a variable annuity w

ill provide no
additional tax savings.  It w

ill, how
ever, increase

the expense of the IR
A

, w
hile generating fees and

com
m

issions for the broker or salesperson.”
E

quity-Indexed A
nnuities are financial

instrum
ents in w

hich the issuer, usually an
insurance com

pany, guarantees a stated interest
rate and som

e protection from
 loss of principal,

and provides an opportunity to earn additional
interest based on the perform

ance of a securities
m

arket index.  E
quity-Indexed A

nnuities (E
IA

)
have characteristics of both fixed and variable
annuities.  T

heir return varies m
ore than a fixed

annuity, but not as m
uch as a variable annuity.

E
IA

s theoretically give you m
ore risk than a fixed

annuity, but less risk than a variable annuity.
A

ccording to one recently published estim
ate,

in 2004 sales of E
IA

s increased over 50%
, from

$14 billion in 2003 to an estim
ated $22 billion.

E
IA

s are com
plex investm

ents.  M
any E

IA
s

perm
it investors to participate in only a stated

percentage of an increase in an index.  M
any of

these investm
ents also im

pose a “cap rate” that
represents the m

axim
um

 annual account value
percentage increase allow

ed to investors.  E
IA

s
have other features that contribute to their
com

plexity such as m
inim

um
 guarantees and fees

and expenses, including surrender charges,
prem

ium
 bonuses, and m

ultiple prem
ium

 paym
ent

arrangem
ents.  In addition, investors m

ay assum
e

m
istakenly that E

IA
s provide the sam

e returns as
an index m

utual fund.
Particular concern w

ith E
IA

s should be directed
to the sales practices em

ployed in recom
m

ending
these investm

ents to custom
ers.  T

ypically, the
sales m

aterials do not fully disclose the features
and risks of the product.  E

xam
ples of E

IA
 sales

m
aterials include:  “A

 w
in-w

in investm
ent vehicle!”

“G
row

th Potential w
ithout M

arket R
isk” “H

ow
Your R

etirem
ent Funds C

an H
ave:  Security of

Principal, H
igher T

han C
D

 R
ates of Interest,

O
pportunity 

for 
G

row
th 

(N
o 

L
osses)”

B
ecause of the com

plexity of variable annuities
and E

IA
s, and the costly features that m

ay or m
ay

not benefit an investor, these products should be
analyzed thoroughly to determ

ine if an investm
ent

professional m
ade a suitable recom

m
endation for

the investor.

Variable Annuities &
 Equity - Indexed Annuities   (continued)
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The Lookout
Com

m
on Investm

ent
Abuses to W

atch Out For
!

S
enior Investm

ent Fraud
Volatile stock m

arkets, low
 interest rates, rising

health care costs, and increasing life expectancy,
com

bined to create an opportunity for investm
ent

fraud against senior investors. O
lder investors are

being targeted w
ith increasingly com

plex
investm

ent scam
s involving unregistered

securities, prom
issory notes, charitable gift

annuities, viatical settlem
ents, and Ponzi schem

es
all prom

ising inflated returns.

!
Insurance A

gents and
O

ther U
nlicensed S

ecurities S
ellers

W
hile m

ost independent insurance agents are
honest professionals, too m

any are lured by high
com

m
issions into selling fraudulent or high-risk

investm
ents, such as prom

issory notes, ATM
 and

payphone investm
ent contracts and viatical

settlem
ents.  The person running the scam

instructs the independent sales force – usually
insurance agents but som

etim
es investm

ent
advisers and accountants – to prom

ise high returns
w

ith little or no risk.

!
M

utual Fund B
usiness Practices

A
lthough m

utual funds play a trem
endous role in

the w
ealth and savings of our nation, ongoing

scandals throughout the industry clearly
dem

onstrate that som
e in the m

utual fund industry
are putting their ow

n interests ahead of A
m

erica’s
95 m

illion m
utual fund shareholders. S

tate
securities regulators, the SEC

, N
ASD

, and m
utual-

fund firm
s them

selves have launched a series of
inquiries into m

utual fund trading practices. To
date, m

ore than a dozen m
utual funds are under

investigation and several m
utual funds and m

utual
fund em

ployees have either pleaded guilty, been
charged or settled w

ith state regulators.

!
Variable A

nnuity M
isrepresentation

S
ales of variable annuities have increased

dram
atically over the past decade. A

s sales have
risen, so too have com

plaints from
 investors.

R
egulators are concerned that investors aren’t

being told about high surrender charges and the
steep sales com

m
issions agents often earn w

hen
they m

ove investors into variable annuities. Som
e

investors also are m
isled w

ith claim
s of guaranteed

returns w
hen variable annuity returns actually are

vulnerable to the volatility of the stock m
arket.

The benefits of variable annuities – tax-deferral,
death benefits am

ong others – com
e w

ith strings
attached and additional costs. H

igh com
m

issions
often are the driving force for sales of variable
annuities. O

ften pitched to seniors through
investm

ent sem
inars, these products are

unsuitable for m
any retirees.

D
efrauded investors have a new

 avenue to sue
stockbrokers and securities dealers in K

ansas after
a federal judge’s ruling that the K

ansas C
onsum

er
P

rotection 
A

ct 
covers 

securities 
sales.

T
he ruling m

ay m
ake it easier to sue for

investm
ent losses caused by K

ansas brokers because
the consum

er law
 is less dem

anding to sue under
than other traditional avenues of recourse, such
as the K

ansas Securities A
ct or federal law

s.
U

.S M
agistrate D

avid W
axse ruled July 28,

2005 that a 1983 change in the consum
er law

opened the door to a Shaw
nee w

om
an’s claim

 that
tw

o investm
ent firm

s and their ow
ners violated

the state statute by selling m
utual funds w

ith
inadequate disclosures.

T
he com

plaint alleged that the firm
s did not

disclose that they w
ould receive com

m
issions for

m
utual fund transactions and that they bought

variable annuities w
ithout properly disclosing the

transactions.
Jeffrey K

ruske represented the Plaintiff in this
m

atter and briefed the issues ultim
ately decided

in federal court under the K
ansas C

onsum
er

Protection A
ct.

For a copy of the O
rder or the briefs filed on the

K
ansas C

onsum
er Protection Act claim

, please contact
T

he L
aw

 O
ffice of Jeffrey S. K

ruske.

Recent Developm
ents in Securities Law

…
C

ourt R
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ives N
ew
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 In the N
ew

s
Securities Fraud On the Rise in Kansas

In A
ugust 2005, a Johnson C

ounty jury convicted M
elvin D

. Bryant for com
m

itting securities fraud.
The conviction resulted from

 Bryant, a form
er insurance agent and securities professional, selling

an investor an interest in a fictitious H
igh Yield Trading Program

 that would return 40%
 per m

onth
for six m

onths. The overseas investm
ent, known as the “C

apital Enhancem
ent Program

,” referred to
the Federal Reserve Bank and the International C

ham
ber of C

om
m

erce in its prom
otional docum

ents
to m

ake the program
 appear legitim

ate.
Bryant, 51, faces a sentence up to 38 m

onths in prison, a fine up to $200,000 and up to $50,000
in restitution.

In a sim
ilar schem

e, Shawnee county resident D
onald A

tteberry was arrested in A
ugust 2005 on

felony securities charges related to the alleged sale of investm
ents in a cattle em

bryo program
.  A

tteberry,
who resides in Berryton is charged with engaging in business as a broker-dealer or agent without
registration, unlawful acts in connection with the offer, sale or purchase of securities, violation of an
order issued under the K

ansas Securities A
ct, and the offer or sale of unregistered securities.

T
he State alleges that A

tteberry operated a cattle em
bryo investm

ent program
, and that he did

not properly register the investm
ent program

, did not have a license to sell the investm
ent, and violated

a prior cease and desist order. T
he state contends that the investm

ent program
 was operated as a

“Ponzi schem
e” w

here m
oney from

 recent investors w
as used to payoff early investors.

Ex-Chiefs Players Am
ong Alleged Victim

s in Securities Fraud Case
KA

N
SA

S C
IT

Y, M
issouri. - A

 suburban K
ansas C

ity m
an was charged with using a securities

fraud schem
e to bilk investors - including form

er K
ansas C

ity C
hiefs players D

an Saleaum
ua, D

eron
C

herry and Tracy Sim
ien - out of m

ore than $900,000 over a 10-year period.
A

 state grand jury issued a 19-count indictm
ent against Kurt J. H

oldem
an this past June. H

oldem
an,

45, of Raym
ore, is currently free on $20,000 bond.

Prosecutors allege in court records that H
oldem

an lied to investors in his com
pany, M

esa D
ata

Services, falsely claim
ing that the com

pany was about to be purchased by electronics retailer Best Buy C
o.

H
oldem

an also is accused of m
aking up business relationships with other com

panies and failing
to disclose that the securities were not licensed in M

issouri.  It is estim
ated that the victim

s' losses
ranged from

 $1,000 to $245,000.

Carnahan Enters Into Consent Order w
ith W

achovia Securities, LLC
M

issouri Secretary of State Robin C
arnahan's C

om
m

issioner of Securities, D
avid B. C

osgrove,
issued a consent order in June against Everen Securities, Inc. and First U

nion Securities, Inc. now
known as W

achovia Securities, LLC
.

T
he O

rder requires W
achovia to pay $300,000 to the M

issouri Secretary of State's Investor
Education and Protection Fund for the alleged failure of Everen Securities, Inc., and First U

nion
Securities, Inc. to supervise an agent in M

issouri.
W

illiam
 R

am
ey M

ead, Jr., was a registered agent of Everen Securities, Inc. and First U
nion

Securities, Inc., working in branch offices located in Belleville, Illinois and C
layton, M

issouri from
1992 until 2002.

The order alleges that W
illiam

 R
am

ey M
ead, Jr., m

ade unsuitable investm
ent recom

m
endations,

but was not disciplined at any tim
e by either Everen or First U

nion until his em
ploym

ent was
term

inated in M
ay of 2002.

M
ead failed to docum

ent clients' financial status, including annual incom
e, liquid assets, and net

worth on a sam
pling of 38 new account form

s com
pleted by him

. The order alleges that M
ead often

encouraged clients not to provide personal financial data, which m
inim

ized the supervisor's ability
to m

ake an appropriate suitability determ
ination.

M
ead is no longer registered to sell securities in M

issouri.
W

achovia indicates in the C
onsent O

rder that it has enhanced its supervisory procedures in detecting
and preventing custom

er account abuses by its M
issouri registered agents relating to the suitability

of investm
ent recom

m
endations.

From
 M

ay 2002 to O
ctober 2004, W

achovia entered into settlem
ent agreem

ents in excess of $2
m

illion with form
er clients of M

ead.

A
bout T

he Firm
Types of C

laim
s Typically H

andled

U
nsuitability

C
ustom

er alleges that the broker
recom

m
ended  investm

ents that
w

ere not  appropriate for his or
her investm

ent goals, or even his
age and investm

ent  objectives.

M
aterial M

isrepresentations
or O

m
issions

C
ustom

er alleges that the broker
intentionally m

isled him
 or failed

 to disclose a m
aterial fact about

an investm
ent.

Failure to D
iversify

C
ustom

er alleges that the broker
over concentrated their portfolios
in m

inim
al sectors.

V
ariable annuities

Carry very high expenses,  and earn
brokers very large com

m
issions.

C
hurning

C
ustom

er alleges that the broker
purchased and sold securities
solely to generate com

m
issions,

w
ithout regard to the custom

er’s
investm

ent  objectives or goals.

U
n

a
u

th
o

riz
e

d
 

T
ra

d
in

g
C

ustom
er alleges that the broker

entered transactions into the
account w

ithout the custom
er's

know
ledge or approval.

B
reach

 o
f Fid

u
ciary  D

u
ty

C
ustom

er alleges that the broker
breached his duty (position of
trust  and confidence) to a client.

N
egligence

A
 claim

  for negligence is that
th

e
 

b
ro

ke
r 

faile
d

 
to

 
u

se
reasonable diligence in handling
the affairs of the custom

er, and
did not act as a reasonable  and
prudent broker w

ould have acted.

S
elling A

w
ay

This often occurs in situations
w

here the broker is not reporting
a particular transaction  to his or
her em

ployer.

M
argin V

iolations
Failure to fully inform

 the
custom

er of m
argin risks can

result in liability for any losses
caused  as a result.


